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“Request tor Oral
Argument Denied:”

The Death of Oral Argument in Alabama’s Appellate Courts

By J. Mark White

type of appellate practice, ask your-
self: When was the last time an

Alabama appellate court granted your
request for oral argument? A simple com-
parison of the total number of cases filed
in the appellate courts with the number
of cases in which the request for oral
argument was granted reveals a signifi-
cant gap. Ask your colleagues when they
last argued before the appellate courts
and the answer will reveal the same. I
propose that the lack of oral argument in
Alabama’s appellate courts is denying
our clients the full benefit of our judicial
system, especially the appellate system.

During the last six years, an average of
2,100 cases were filed each term in the
Supreme Court of Alabama.! However,
during this same period, the average num-
ber of oral arguments were only 25 each
year.? During this entire six-year period,
the Alabama Court of Civil Appeals grant-
ed oral argument in only 12 cases, and
there were two consecutive years where no

I f your work as a lawyer includes any

oral argument was held.* Over the last
seven years, the Alabama Court of
Criminal Appeals has averaged only 22
oral arguments annually.* I strongly sus-
pect that if death penalty cases were
excluded, the average yearly number of
cases in which the request for argument
was granted in both the Alabama Supreme
Court and the Court of Criminal Appeals
would hover in the single digits.

When compared with appellate court
activity in other jurisdictions, Alabama’s
numbers are drastically low. In 2006,
appellate courts in both Louisiana and
New Hampshire heard oral argument in
39 percent of the cases docketed for
appeal .’ The District of Columbia Court
of Appeals heard oral argument in 31 per-
cent of its cases.® Historically, approxi-
mately 98 percent of the cases before the
Supreme Court of Kansas and approxi-
mately 60 percent of the cases before the
Kansas Court of Appeals were allowed
oral argument.” For the 2007 October
term, the Supreme Court of the United
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States set aside 28 days for oral argument
and as of December 31, 2007, has already
scheduled oral argument in 50 cases.®

Considering the total number of appel-
late cases that were argued in Alabama
over the last six years, an Alabama litigant
might be more likely to be struck by light-
ning than to have appellate oral argument
granted. The declining trend in oral argu-
ment suggests that the appellate courts of
Alabama are abandoning, or have in fact
already abandoned, the practice of oral
argument. As lawyers in Alabama, we
should be asking the appellate courts why
oral argument has declined so significant-
ly and how is this affecting Alabama’s
judicial system. In a state where our
appellate judges’ are selected by popular
vote, Alabama citizens are entitled to the
answers to these questions.

Justice William J. Brennan observed:

[O]ral argument is the absolutely
indispensable ingredient of appellate
advocacy . . .. [O]ften my whole
notion of what a case is about crystal-
lizes at oral argument. This happens
even though I read the briefs before

oral argument . . . . Often my idea of
how a case shapes up is changed by
oral argument . . . . Oral argument

with us is a Socratic dialogue
between Justices and counsel.!”

Justice Antonin Scalia asserts that he
uses oral argument “[t]o give counsel his
or her best shot at meeting my major dif-
ficulty with that side of the case. ‘Here’s
what’s preventing me from going along
with you. If you can explain why that’s
wrong, you have me.””!! Oral argument
allows judges to probe the depth of coun-
sel’s arguments and positions, to test
counsel’s conviction and belief in his own
assertions, and to satisfy the judge’s own
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intellectual curiosity.'? Oral argument
provides the opportunity for the appellate
judges to listen to the questions posed by
their colleagues and gain insight as to
how their brethren on the bench are
thinking."® The mere preparation for oral
argument can stimulate the members of
the bench to fully explore the theoretical
and practical consequences of a case’s
outcome. Conscientious preparation can
instill a greater appreciation of the issues
involved and the interests at stake.
Scholars suggest that some appellate
court members use information tactically
mined during oral arguments to build
consensus for majority opinions."

Oral argument is also an opportunity for
counsel to defend her theory of the case
and engage the bench in a conversation
about key legal and factual issues.
Perhaps most importantly for the practi-
tioner, recent studies have shown that a
good oral argument can significantly
increase the chances of winning on
appeal.'® As Judge Joel Dubina of the
Eleventh Circuit Court of Appeals has
noted, “I have seen cases where good oral
argument compensated for a poor brief
and saved the day for that litigant. I have
also seen effective oral argument preserve
the winning of a deserving case.”'®

As the third governmental branch of
American democracy, the judiciary has a
tremendous affect on the populace. But
its role, while highly publicized, is
arguably the least public. Oral arguments,
which in Alabama are open to the public,
are virtually the only time when a citizen
can come into contact with an appellate
judge while that judge is doing her job.
“The Court’s authority—possessed of nei-
ther the purse nor the sword—ultimately
rests on sustained public confidence in its
moral sanction.”!” The importance of
appellate oral argument cannot be overes-
timated in its role of conveying a sem-
blance of visibility and accountability'® to
an institution that can otherwise be per-
ceived as closed to the very people who
elect the members of its bodies.!” Oral
argument can and does provide and pre-
serve the appearance of justice.’

Consistent denial of oral argument can,
at a very minimum, create the perception
that the courts are not interested in hearing

what the parties and their counsel have to
say. When the entire appellate decision-
making process is conducted behind
closed doors on the basis of written sub-
missions alone, the people, the bar and the
courts lose the humanizing “face” that oral
argument provides. Oral argument gives
both counsel and litigants the opportunity
to experience and participate to some
degree in the workings of the appellate
court. Oral argument provides great insti-
tutional value to the appellate courts as the
rule of law depends upon the peoples’
belief in the institution of law and their
acceptance of the judicial decisions.*! As
Justice Scalia noted, “[w]ise observers
have long understood that the appearance
of justice is as important as its reality.”?*
Truly, “justice must satisfy the appearance
of justice.”” The impact that oral argu-
ment has on the perception of the parties
as to the legitimacy of our legal system
is compelling.>*

While there may always be debate over
the merits of appellate oral argument,?
time and again prominent jurists have
emphasized its value. In a recent lecture on
oral advocacy delivered at Cornell
University, retired Justice Sandra Day
O’Connor made the following observation:

Oral argument, now, is very differ-
ent than it was in the early days of
the court . . . . But one thing hasn’t
changed since the days when Chief
Justice (John) Marshall favored
(William) Pinkley with high praise.
As Chief Justice Marshall recog-
nized, a justice’s best work requires
the clear-headed guidance of a bril-
liant oral advocate . . . %

Justice O’Connor’s words are not merely
lip-service to an old, outmoded tradition.
Arguments should be valued by judges for
the clarity and fresh perspectives they may
provide to a case. Justice O’Connor has
also noted that Chief Justice John Roberts
has called oral argument “[a] time, at least
for me, when ideas that have been percolat-
ing for some time begin to crystallize.””’

Oral argument provides a court with
the opportunity to engage in a structured
dialogue with those who should be the
most knowledgeable source of the facts
and legal issues regarding a particular



Does your life have room for both
work and play? Judge for yourself.

,__..K _‘I.I 5/6/‘??(_ 5{6_4{{_@{3—( o /AAH

T S e
N Wiy ey L1t of acror e
— [ e s e g
—4 + _H_ffrfmax %Efé};ﬁ;é‘;i——_n

| 007 gy =7l e s
|l e B el by
V[ 2l g
H-L2000 Wi gt Ol
__ f 74@"‘“ -&({ﬁf&@@g P T E——
[yt il anfo o8k t0s
—YC | Stlog Fiter gop oV g braf

—— Mf Q/ff}?{ﬂé‘éﬁ%ﬁ'ﬁf’f‘?&/ Uiz a/gne____'_ / SRy
S _%me&ﬁjg;?a/}- L —"— “

o Jf_{/ffwég e —
r[fj_’iffi’_’ e
az || Temiz 0, J 77— =

B _—_ﬁié_f"_’_/ié95éﬂlé0// &;’;{;;__h__ -
—~—— -Mgffiﬁéﬁ #fz/n_’ -;{_—

Dt iping oy

= £ I;' .j Out. ﬁz’?’@{_f;b;ﬂni}fy Litohs
T AR

e I| || . ; 458 Wff‘ ,
e sidewatty gy gy I
i e _\_______ef . ____4 3

Discover a place that doesn't just

respect your taste. It respects your time. The Waters is j.ust off I-85 on the east side ?f Montfjomery
County, just down the road from major medical and

Feel like you've got it all, except the time to enjoy it? Then you need to shopping facilities.

examine The Waters. Conveniently located just off -85 on the east side
of Montgomery County, it's the ideal lake property for anyone battling an
overfilled calendar.

Not only convenient to access, but also convenient upon arrival thanks
to an abundance of amenities steps from your front door. Review the
evidence above and you'll agree. There is no place like itin Alabama.

VAUGHN ROAD

AVOY HOTAVL

'
THE WATERS 334.272.3200 www.thewatersal.com

NEW HOMES FROM THE $§200s TO OVER $1 MILLION.

All Information [s assumed correct but Is not warranted




case—appellate counsel. Through their
questions, judges can use this time to
explore the potential results and conse-
quences a particular decision may have.
Issues discovered during oral argument
can be returned to counsel for further
briefing, thereby allowing a more com-
plete development of the issues and the
impact a particular outcome will have,
not on only the appellate litigants, but on
society as a whole.?

The appellate court may test the
boundaries of a party’s position through
questions about hypothetical situations,
or it may attempt to force concessions.
This back-and-forth method of communi-
cation is unique to the process of appel-
late review in at least two respects. First
and foremost, oral argument is often the
only opportunity for the court to meet
face-to-face with counsel prior to render-
ing a decision. Second, it also provides

Do you represent a client who has received medical

benefits, lost wages, loss of support, counseling, or

funeral and burial assistance from the Alabama

Crime Victim’s Compensation Commission?

When your client applied for benefits, a subrogation agreement
was signed pursuant to §15-23-14, Code of Alabama (1975).If a
crime victim received compensation benefits, an attorney suing
on behalf of a crime victim must give notice to the Alabama
Crime Victims’ Compensation Commission, upon filing a lawsuit

on behalf of the recipient.

For further information, contact Kim Ziglar, staff attorney;,
Alabama Crime Victims’ Compensation Commission at (334)

290-4420.
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one of the few times that the members of
a court will meet together as a group to
address a particular case. Supreme Court
Justice Byron R. White has characterized
oral argument as a time when “all of the
Justices are working on the case together,
having read the briefs and anticipating
that they will have to vote very soon, and
attempting to clarify their own thinking
and perhaps that of their colleagues.””

Important as this dialogue is for an
appellate court, it also provides an advo-
cate with his best and probably only
chance to address those issues over
which the judges seem to be most trou-
bled. Oral argument gives counsel the
opportunities to attempt to assuage any
doubt and direct the bench toward the
dispositive issues and facts of the case.
In this way, the court’s questions become
not only a test but a tool for the advocate
to use in tailoring an argument that cre-
ates a greater likelihood of a favorable
ruling on appeal.*°

Judge Myron H. Bright of the Eighth
Circuit Court of Appeals is a staunch
supporter of appellate oral argument and
has written several articles on the topic.
In his 1986 article, “The Power of the
Spoken Word: In Defense of Oral
Argument,” Judge Bright outlines his
views on the critical importance of
appellate oral advocacy for both judges
and lawyers.*! Judge Bright notes that, in
addition to providing a public face for
the appellate courts and a dialogue
between judges and lawyers, oral argu-
ment “[p]rovides the litigant with a better
opportunity to inform the judges of the
litigant’s position and the impact that a
particular decision will have on the indi-
vidual parties . . . .”** Additionally, Judge
Bright observes that oral argument is
much more effective at communicating
emotion than a written brief. Although
appellate decisions should not be made
on the basis of emotion, Judge Bright
advises that “judges ought not to isolate
themselves . . . from realities that may be
better communicated in face-to-face con-
frontations.”*

An attorney who is sure of her case
and confident in her abilities should rel-
ish the opportunity to argue before the
very judges who will ultimately decide
the issues.** While oral argument can
never replace the written brief, it serves
the crucial role of providing one more
opportunity to influence the court’s opin-
ion.*> From the practical perspective of



an advocate, appellate oral argument
simply works 3¢ Judge Bright also con-
ducted a study on the efficacy of oral
arguments in his court. Using his notes
from oral arguments, as well as those of
colleagues Judge Richard S. Arnold and
Judge George G. Fagg of the Eighth
Circuit Court of Appeals, Judge Bright
concluded that oral argument changed his
tentative opinion in 31 percent of all
cases argued. The opinions of Judge
Arnold and Judge Fagg were likewise
influenced in 17 percent and 13 percent
respectively of all cases argued.”’

Further bolstering Judge Bright’s con-
clusions are those of a recent study using
Justice Harry Blackmun’s grading of oral
arguments.*® Legal scholars studied
Justice Blackmun’s grading presented in
a random sample of 539 cases decided
between 1970 and 1994, and concluded
that the quality of oral argument correlat-
ed highly with a justice’s final vote on
the merits. This was true even after con-
sideration of each justice’s ideological
inclination.* These concrete results should
inspire any advocate to treat oral argu-
ment as a valuable weapon in his arsenal.
Basically, a good oral argument gives an
advocate a better chance of winning on
appeal. However, the advocate must first
be given the opportunity to make that
argument.

In light of these facts and considera-
tions, the declining trend of oral argument
at the appellate level in Alabama is a
cause for concern for all-judges, attorneys
and the citizens of Alabama. The loss of
a very critical part of our system of jus-
tice can only diminish the public’s confi-
dence in our court system. The blame for
this substantial loss must be placed
directly at the feet of those lawyers and
judges who do nothing to mitigate the
infrequency of oral argument. As Justice
John M. Harlan noted:

[T]he job of courts is not merely
one of an umpire in disputes
between litigants. Their job is to

search out the truth, both as to

the facts and the law, and that is
ultimately the job of the lawyers,
too. And in that joint effort, the
oral argument gives an opportunity
for interchange between court and
counsel which briefs do not give.
For my part, there is no substitute,
even within the time limits afford-
ed by the busy calendars of modern
appellate courts, for the Socratic
method of procedure in getting at
the real heart of an issue and in
finding out where the truth lies.*

Without a change of course by the
Alabama appellate courts, everyone
stands to lose. The appellate courts lose a
valuable opportunity to gain information
and maintain their collegial function, and
possibly even their authority and credi-
bility with the public. Members of the
bar lose the opportunity to interact with
the court and to provide a full and fair
presentation of the arguments of their
clients.*! The public at large loses a com-
ponent of its voice in the courts, as well
as its only opportunity to see this branch
of democracy in action.

Does Alabama have an elected judicial
system that is open for public review and
subject to legal debate, or do we have an
elected judicial system that is closed out
of fear of public skepticism, a system
where legal debate would simply inter-
fere with pre-determined conclusions?
These questions must be addressed and
answered by lawyers, judges and legal
scholars, as well as by voters seeking to
preserve what we know to be the best
system of justice in the world.

The bottom line is that we live in a
society that is becoming increasingly
skeptical and distrustful of its elected
leaders and of government, including the
courts, individually and as institutions.
Oral argument opens the courtroom to the
litigants and the public and, by so doing,
sheds light on the appellate decision-mak-
ing process and thereby encourages

respect for the rule of law. By this means,
all of us—the litigants, their counsel, the
bar, the individual judges, and the court as
an institution—win. v
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ASB Lawyer
Referral Service

The Alabama State Bar Lawyer Referral
Service can provide you with an excellent
means of earning a living, so it is hard to
believe that only three percent of Alabama
attorneys participate in this service! LRS
wants you to consider joining.

The Lawyer Referral Service is not a pro
bono legal service. Attorneys agree to
charge no more than $50 for an initial con-
sultation, not to exceed 30 minutes. If, after
the consultation, the attorney decides to
accept the case, he or she may then charge
his or her normal fees.

In addition to eaming a fee for your serv-
ice, the greater reward is that you will be
helping your fellow citizens. Most referral
clients have never contacted a lawyer before.
Your counseling may be all that is needed, or
you may offer further services. No matter
what the outcome of the initial consultation,
the next time they or their friends or family
need an attorney, they will come to you.

For more information about the LRS, con-
tact the state bar at (800) 354-6154, letting
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ney interested in becoming a member of the
Lawyer Referral Service. Annual fees are
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State Bar and will assume the office of president for the 2008-09 term in July of this year:

The author thanks Katherine R. Brown and Christopher J. Nicholson for their assistance in

writing this article.
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