A PRIMER ON REMOVAL: DON’T LEAVE STATE COURT WITHOUT IT
BY GREGORY C. COOK AND A. KELLY BRENNAN

As most practitioners know, strict compliance with removal statutes is required to
successfully remove an action from state to federal court. It goes without saying that courts
heavily scrutinize removal documents to ensure not only that jurisdiction is established, but also
that the removing party complied with the removal statutes in establishing jurisdiction. If the
removing documents do not strictly comply with the removal statutes, courts are apt to remand
the action, even if the defect in the removing documents is a minor technical defect of little
substance. This is particularly so in the case of removals based on diversity jurisdiction. To
avoid remand in this context, it is vital that practitioners approach removal with caution and an
awareness of some common defects that can result in remand. This article addresses some of
these defects and provides suggestions to removing defendants to avoid remand.

BACKGROUND

A party may remove an action from state to federal court; however, “[flederal courts are
courts of limited jurisdiction.”* Consequently, federal courts are empowered to hear only those
cases that the Constitution or the Congress of the United States has authorized the federal courts
to hear.” Specifically, federal courts are empowered to hear those cases in which exclusive
federal question jurisdiction lies, or alternatively where there is a complete diversity among the
parties and the amount in controversy exceeds $75,000.

Generally speaking, 28 U.S.C. 88§ 1441 through 1452, govern the procedure for removal.
“Removal is a statutory privilege, rather than a right, and the removing party must comply with
the procedural requirements mandated in the statute when desirous of availing the privilege.””

“After a case has been removed from state to federal court, the non-removing party may move



for remand . . . . on the grounds that the removing party has failed to comply with the statutory
requirements for removal.”® Section 1447(c) of Title 28 of the United States Code authorizes
remand if a “procedural defect in the removal of the case” exists.” Due to the limitations on
federal court jurisdiction, “the Eleventh Circuit favors remand of removed cases where federal
jurisdiction is not absolutely clear.”®

With these limitations on jurisdiction, the necessity of strict compliance with the statute,

and the fact that parties rarely — if ever — get a “second bite at the apple”, it is vital for a
removing party to be aware of the most common defects and grounds for remand. The
remainder of this article touches on the law relating to the most common grounds for remand in
removals based on diversity jurisdiction.

AVOIDING REMAND

To avoid remand of an action removed on grounds of diversity jurisdiction, at a

minimum, a removing party must:

1. File a notice of removal in a timely manner, which is within thirty (30) days
after receipt of a document from which the defendant could first ascertain
that the case is or has become removable.

The removing defendant “has the task of proving to the court that the removal was

"7 Certain courts have not hesitated to remand cases to state court if a defendant fails to

timely.
meet this burden.® To guard against remand, a removing party should file a notice of removal
within thirty (30) days of receipt of a document, “other paper” or information that leads the
removing party to believe that the case is or has become removable.® Specifically, compliance
with 28 U.S.C. § 1446 mandates that - if a defendant elects to proceed in federal court - that

defendant remove the case within a specified time period “after receipt [of a document or

evidence] by the defendant, through service or otherwise . . . from which the defendant first



ascertained that the case is one which is or has become removable.”*® Under 28 U.S.C. § 1446,
in terms of timing, two alternatives exist: (1) the case must be “removable on the basis of an
initial pleading;” or (2) the case must be “later become removable on the basis of a ‘copy of an
amended pleading motion, or other paper.” "' “Regardless of the type of case, a defendant must
remove within thirty days of receiving the document that provides the basis for removal.”*?
“Where a plaintiff timely alleges and proves that a defendant has not timely filed a
removal petition in accordance with statutory procedures, the district court, as a court of limited
jurisdiction, cannot disregard an evident procedural defect regardless of the triviality or

inadvertent nature of the defect.” **

Consequently, remand may result if a defendant fails to
remove the case within the statutorily imposed thirty-day deadline.**

2. Attach process, pleadings and orders served upon defendants.

Section 1446(a) requires that a removing party file together with its notice of removal “a
copy of all process pleadings, and orders served upon such defendant or defendants in [the state
court] action.”*®> Courts have interpreted this mandate to require that the removing party attach
all (not just part) of the process, pleadings and orders that have been served in the state court
action at the time the notice of removal is filed."® Thus, to avoid remand, a removing party
should file together with the notice of removal a copy of all process, pleadings and orders that
have been served.

3. Obtain and evidence consent of co-defendants to removal

“Beginning with United States Supreme Court’s decision in Chicago R.l. & Pac. Ry.
Co., 178 U.S. at 248, federal courts have universally required unanimity of consent in removal

»l7

cases involving multiple defendants. “Like all rules governing removal, this unanimity



requirement must be strictly interpreted and enforced because of the significant federalism
concerns arising in the context of federal removal jurisdiction.”*®

The rule of unanimity requires in the case of multiple defendants that all defendants
consent to the removal. If consent of a served codefendant is not evident on the face of the
removal papers, then the removing party is obligated to explain the absence of that consent or the
removal is defective.’® “A petition for removal is considered defective if it fails to explain why
all defendants have not joined therein.”%

Where possible, it is wise to obtain the consent of all defendants, even those not yet
served, before the Notice of Removal is filed” and to evidence such consent on the Notice of
Removal. Courts have rejected arguments made by parties that a co-defendants’ subsequent
filing of a notice of joinder and consent excuses them from the obligation to obtain consent in
advance of filing the removal petition.?? Courts have similarly rejected removal efforts when a
removing party failed to obtain consent of a co-defendant in advance of filing a notice of
removal because the removing party did not know with certainty whether a co-defendant had
been served.

4. Take care with terms of art in diversity removal allegations

A. Terms of art: *““Citizen” versus “resident™

The burden falls on the removing party to prove complete diversity.”® “The allegations
must show that the citizenship of each plaintiff is different from that of each defendant.”** Some
courts have found that the requisite specificity is lacking where a party alleges residency instead
of citizenship.?® In fact, such courts have held that “[a]verments of residence are wholly

insufficient for purposes of removal.”®® The reason enunciated by the courts for such a holding

is that “[a]lthough ‘citizenship’ and ‘residence’ may be interchangeable terms in common



parlance, the existence of citizenship cannot be inferred from allegations of residence alone.”*’

Simply put, in a diversity removal, it may not be enough to allege only the residence of party;
instead, the wiser practice for the party attempting to establish federal jurisdiction is to allege the
citizenship of the diverse parties.?

B. Conclusory allegations of citizenship

Similarly, some courts take the position that merely alleging that an action is between
citizens of different states is insufficient to establish that the parties are diverse for the purposes
of supporting a diversity removal; instead, “specific facts must have been alleged so that [a]
Court itself will be able to decide whether such jurisdiction exists.? Consequently, conclusory
assertions that diversity of citizenship exists without accompanying factual support about a
parties’ citizenship as opposed to residency may result in remand.*® For example, where the
removing party states only the residence of an allegedly diverse party, and fails to include
allegations regarding an allegedly diverse parties’ citizenship, that failure has been used to justify
remand.®* The safer practice is for a removing party to allege diversity of citizenship and to
specify in its removal documents the factual basis supporting the allegation that the parties are in
fact diverse.

C. Timing of diversity

“[A] removing party must allege diversity both at the time of the filing of the suit in state
court and at the time of removal”® Failure to specifically allege diversity at both times may be
fatal to the petition and should result in remand.*

5. Provide the court with sufficient evidence establishing the jurisdictional
threshold™

To establish federal diversity jurisdiction, section 1332 of Title 28 of the United States

Code™® requires that “the matter in controversy exceeds the sum or value of $75,000, exclusive



of interest and costs ....”®

Ultimately, because a removing defendant bears the burden of
proving federal jurisdiction exists,®” it falls upon the defendant to evidence in the removing
documents® that the amount in controversy meets the jurisdictional threshold. This jurisdictional
amount must be “either stated clearly on the face of the documents before the court, or readily
deducible from them . . . [i]f not, the court must remand.”**

Historically, the amount in controversy identified in the plaintiff’s complaint controls.*°
Thus, if a plaintiff specifies in the complaint that he or she seeks in excess of the jurisdictional
minimum and the defendant does not dispute the plaintiff’s claim, the amount in controversy is
satisfied. If a plaintiff fails to specify his or her damages at all,** however, a defendant bears the
burden of establishing that the amount in controversy has been met by a preponderance of the
evidence.*

The Eleventh Circuit recently reiterated its expectations relative to a defendant’s
obligation to evidence that the amount in controversy is satisfied so as to avoid having the action
remanded to state court and confirmed once again that conclusory allegations that the amount in
controversy is met do not meet the removing party’s burden.*® Instead, a removing party must
provide evidence to the court. The sort of evidence the court may consider includes “summary-
judgment-type evidence relevant to the amount in controversy at the time of removal.”** When
such evidence is presented to the court, the Eleventh Circuit applies the following standard to
determine whether the removing party has met the requisite burden: “[T]he removing defendant
must establish the amount in controversy by ‘the greater weight of the evidence, . . . a superior
evidentiary weight that, though not sufficient to free the mind wholly from all reasonable doubt,
is still sufficient to incline a fair and impartial mind to one side of the issue rather than the

other.”®



More recently, the Eleventh Circuit identified with precision certain examples of
evidence it contemplates and that are permissible for use in supporting removal. For example,
the Eleventh Circuit stated that “[a] defendant would be free to introduce evidence regarding
damages arising from a source such as a contract provision whether or not the defendant received
the contract from the plaintiff. In such situations, the underlying substantive law provides a rule
that allows the court to determine the amount of damages. For example, in contract law, the
default measure of damages is expectation damages; a court may look to the contract and
determine what those damages would be.”* Thus, under existing law, where the plaintiff fails to
specify his or her damages in the complaint, a party may couple its evidence with legal
arguments to meet its burden of evidencing the amount in controversy exceeds the jurisdictional
minimum.

Removing defendants are presented with a different burden if a plaintiff affirmatively
pleads or otherwise stipulates that the amount in controversy is less than the jurisdictional
minimum. In this circumstance, the removing party must prove “to a legal certainty that
plaintiff's claim must exceed” the jurisdictional minimum.  Although the burden has been
described as “strict”, “heavy” and “daunting”,*’ it is not insurmountable.”® To the contrary, a
removing party need only show that if a plaintiff prevails, an award below the jurisdictional
amount would be outside the range of permissible awards because the case is clearly worth more
than the jurisdictional minimum.

The Eleventh Circuit views this standard through an objective lense.** Thus, for
example, “where a plaintiff makes a contract-based claim and it is shown that he would, as a
matter of law, be entitled to a fixed amount in excess of the jurisdictional amount upon

prevailing, then such a claim would be sufficient to confer removal jurisdiction.”® Similarly,



irrespective of a plaintiff’s denial that the jurisdictional threshold is satisfied, “where a plaintiff
brings a tort claim for physical injuries and seeks to recover the value of medical bills that
exceed the jurisdictional amount.”>*

The lesson from the multitude of cases addressing the proof necessary to establish the
jurisdictional threshold is that it is not enough to merely allege that the amount in controversy
meets the jurisdictional threshold. To avoid remand in a diversity action, a removing party in the
removal documents must supply the court with concrete documentary evidence and a sound basis
in law that is clearly and plainly articulated in the Notice of Removal and that proves the
jurisdictional threshold is met by a preponderance of the evidence.

CONCLUSION

Simply put, may courts exhibit a low tolerance for removal documents that do not strictly
comply with the removal statutes or that contain only conclusory allegations in support of the
removing party’s claim that federal jurisdiction exists. This level of tolerance may result in
remand if a party’s removal documents are not in strict compliance with the statute and inclusive
of facts and evidence from which a federal court can conclude it has jurisdiction as opposed to
merely guessing or speculating about what sort of evidence the party may have or likely has to
support its allegations. If a removing party errs on the side of inclusiveness of facts and

evidence, while strictly adhering to the statutory requirements, that party is likely to stand a

better chance of avoiding remand.
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